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Firstly,	 in	 Japan	 the	 judicial	 approach	 is	 to	 consider	 doctrines	 that	 reduce	 the	
amount	of	damages	
Under	Japanese	law,	the	amount	of	damages	that	should	be	payable	for	breach	of	
contract	or	negligence	may	be	reduced	on	the	ground	of	three	doctrines:		
The	claimant’s	failure	to	comply	with	his/her/its	duty	of	mitigation.	This	is	
referred	to	as	songai-keigen-gimu).	
Secondly.	deduction	of	the	claimant’s	benefit	accrued	from	the	cause	of	breach	or	
negligence	(son-eki-sosai),	or		
Thirdly,	on	the	basis	of	the	claimant’s	comparative	negligence	(kashitsu-sosai).	
It	seems	to	us	that	the	first	two	doctrines	have	a	close	similarity	to	those	English	
law	principles	of	mitigation	but	that	the	third	doctrine	i.e.	that	of	comparative	
negligence	has	a	different	basis.	It	is	more	closely	related	to	the	cause	of	the	
breach	and	shares	similarities	with	the	English	concept	of	contributory	
negligence.	Under	this	doctrine,	any	fault	on	the	side	of	the	claimant	(including	
his	or	her	family	members,	friends,	colleagues,	employees,	etc.),	which	caused	
damages	or	increased	the	amount	of	damages	may	be	an	element	to	be	taken	
into	consideration	by	the	courts	in	reducing	the	amount	of	damages	claimed.	The	
rule	is	similar	to	English	rule	of	contributory	negligence,	although	in	Japan	the	
rule	applies	to	damages	for	breach	of	contract	and	for	negligence	in	the	same	
way.30	The	rule	is	also	applicable	to	reduce	liquidated	damages.31	
	
2.	Duty	of	mitigation	
																																																								
30	Civil	Code,	arts	418	and	722(2).	
31	Judgment	of	Supreme	Court	of	21	April	1994	Saiji	1121-73.	
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The	basis	of	this	duty	is	a	rule	of	law	under	the	principle	of	good	faith.	Generally,	
the	claimant’s	failure	to	comply	with	such	duty	is	taken	into	consideration	in	
determining	the	amount	of	the	“ordinary	damages”	claimed	in	accordance	with	
Article	416,	paragraph	1	of	the	Civil	Code	as	referred	to	in	II.1	above.32		
A	typical	example	of	its	application	is	the	judgement	of	the	Supreme	Court	of	19	
January	2009.33	In	this	case,	the	claimant	was	a	tenant	of	a	commercial	premise	
in	an	old	building	where	it	carried	out	the	business	of	karaoke	store.	In	February	
1997,	due	to	a	failure	of	the	drainage	facility	of	the	building,	the	demised	premise	
was	flooded	and	became	unusable.	The	claimant	requested	the	defendant,	the	
owner	of	the	building,	to	repair	the	demised	premise	so	as	to	recommence	its	
karaoke	store.	However,	the	defendant	refused	and	gave	notice	to	terminate	the	
contract	of	lease.	Under	Japanese	law,	it	was	evident	that	such	notice	was	invalid	
and	the	defendant	breached	its	obligation	as	lessor	to	repair	the	premise.	In	
September	1998	(i.e.,	nineteen	months	after	the	above	incident),	the	claimant	
brought	an	action	against	the	defendant	for	compensation	of	damages	incurred	
by	the	defendant’s	failure	to	repair	the	demised	premise	in	breach	of	the	
contract.	An	issue	in	the	case	was	the	amount	of	damages.	The	lower	court	
granted	the	claimant	recovery	of	the	full	amount	of	damages	claimed,	including	
its	lost	profit	for	the	period	of	four	and	a	half	years	(from	March	1997	to	August	
2001),	during	which	the	claimant	could	not	carry	out	karaoke	business	in	the	
premise.	However,	on	appeal,	the	Supreme	Court	did	not	agree	to	such	amount.	
The	Court	said	that,	before	commencement	of	this	action,	the	claimant	should	
have	known	that	its	karaoke	business	could	not	be	restarted	in	the	same	
premise,	which	was	quite	ruined	at	that	time.	Taking	account	of	it	and	other	
relevant	circumstances,	the	claimant	was	under	the	duty	to	take	some	steps,	
such	as	restarting	the	karaoke	business	in	another	place,	to	mitigate	the	amount	
of	damages.	The	court	held	that	it	was	against	rule	of	law	to	claim	compensation	
of	all	damages	without	taking	any	steps.	The	damage	amount	was	therefore	
limited	to	the	claimant’s	lost	profit	until	the	point	of	time	when	the	claimant	
could	have	restarted	another	karaoke	store	somewhere	else.		
																																																								
32	Another	situation	where	such	duty	is	taken	into	account	is	the	decision	of	the	claimant’s	
contributory	negligence	(Civil	Code	art	418).	
33	Judgment	of	Supreme	Court	of	19	January	2009,	Hanta	1289	-85.	
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This	does	seem	to	be	close	to	calling	this	a	duty,	which	we	have	noted	above	is	
not	the	case	under	English	law	although	for	practical	purposes	there	does	not	
seem	to	be	very	much	difference.	The	above	rule	adopted	by	the	court	seems	to	
be	identical	to	the	first	rule	of	mitigation	under	English	law34,	as	provided	in	
McGregor	on	Damages	referred	to	in	III.1	above.	However,	the	rule	is	different	
from	the	second	and	third	English	rules	set	out	in	the	same	book.		
Under	Japanese	law,	the	courts	apply	the	above	rule	in	order	to	reduce	the	
amount	of	damages	claimed,	taking	account	of	the	amount,	which	should	have	
been	mitigated	had	the	claimant	took	reasonable	steps	by	action	or	inaction.	The	
actual	benefit	received	by	the	claimant	may	not	be	reduced	by	operation	of	this	
rule.		
	
3.	Deduction	of	benefit	accrued	
Benefit	may	be	deducted	from	the	damages	claimed	by	application	of	this	rule.	
Under	the	doctrine	of	benefit	accrued,	if	the	claimant	receives	benefit	as	a	result	
of	the	same	cause	as	the	cause	of	damages	at	the	time	they/it	suffers	damages,	
the	amount	of	such	benefit	shall	be	deducted	from	the	amount	of	damages	
claimed,	provided	that,	the	damage	claimed	and	the	benefit	shall	have	the	same	
nature	and	shall	be	exchangeable.35	This	rule	is	recognized	by	the	court	under	
the	principle	of	fairness	and	used	in	determining	the	amount	of	damages	for	both	
breach	of	contract	and	negligence.		
Benefits	deductible	under	this	rule	may	be	accrued	from	the	claimant’s	action.	
For	example,	in	the	case	where	a	contract	of	property	lease	is	terminated	by	the	
lessor	on	the	ground	of	the	lessee’s	anticipatory	breach	in	the	middle	of	the	term,	
in	principle	the	lessor	is	entitled	to	claim	damages	in	the	amount	representing	
their/its	net	loss	of	income	for	the	remaining	period	of	the	lease.	However,	if,	
																																																								
34	One	notable	difference	is	that	the	Japanese	rule	may	be	operated	to	reduce	the	amount	of	
liquidated	damages	(Judgment	of	Supreme	Court	of	21	April	1994	(n	31)	–	Although	the	case	
relates	to	application	of	the	comparative	negligence	to	liquidated	damages,	under	Japanese	law,	
breach	of	duty	of	mitigation	is	of	the	same	nature	as	negligence,	i.e.	breach	of	duty	of	care.).	
35	Judgment	of	Supreme	Court	of	24	March	1993,	Minshu	47-4-3039	(The	case	relates	to	damages	
caused	by	negligence,	however,	under	the	Japanese	law,	the	same	rule	applies	to	damages	for	
breach	of	contract.).	
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during	such	period,	the	lessor	leased	the	same	property	to	another	person,	
benefits	received	from	the	new	lessee	shall	be	deducted	from	the	amount	of	
damages	claimed.	The	example	is	illustrated	in	a	case	of	Yokohama	District	Court	
concerning	a	property	lease	contract	between	two	neighbouring	cities	in	
Kanagawa	prefecture	(Yokohama-City	and	Hiratsuka-City).36	In	this	case,	
Yokohama-City	took	a	bicycle	racetrack	and	related	facilities	on	lease	from	
Hiratsuka-City	and	carried	out	the	bicycle	racing	business	for	over	50	years.	In	
2000,	Yokohama-City	decided	to	withdraw	from	this	business	which	was	
unprofitable	and	notified	Hiratsuka-City	to	terminate	the	lease.	Hiratsuka-City	
claimed	against	Yokohama-City	for	damages	of	lost	profit	amounting	to	the	
expected	rent	income	in	the	next	three	years.	The	court	admitted	Hiratsuka-
City’s	claim,	however,	the	court	noticed	that	Hiratsuka-City	operated	bicycle	
racing	at	the	same	racetrack	during	such	three-year	period.	Based	on	such	fact,	
the	amount	of	net	profit	received	through	its	own	operation	of	racings	was	held	
to	be	deducted.	
Deduction	of	benefit	is	allowed	under	the	rule	also	in	the	case	where	benefit	is	
accrued	by	a	cause	unrelated	to	the	claimant’s	action	or	inaction	so	long	as	such	
benefit	has	the	same	nature	as,	and	exchangeable	for,	the	damages.		
In	the	case	of	Supreme	Court,	where	the	claimant	awarded	damages	as	a	result	of	
death	of	her	husband	due	to	medical	negligence	of	the	defendant	(doctor),	it	was	
held	that	the	amount	of	survivor’s	pension	payable	to	the	claimant	shall	be	
deducted	from	the	amount	of	her	damages.37	The	survivor’s	pension	was	granted	
to	the	claimant	without	her	action	to	mitigate	damages,	but	it	was	granted	to	her	
in	place	of	her	deceased	husband’s	retirement	pension	that	he	had	been	entitle.	
Based	on	this,	the	Supreme	Court	decided	that	the	survivor’s	pension	had	the	
same	nature	as	the	claimant’s	damages	because	it	was	a	replacement	of	the	
retirement	pension,	which	should	be	considered	as	part	of	the	lost	profit.		
On	first	examination,	this	ruling	seems	out	of	line	with	the	English	decision	of	
Parry	v.	Cleaver	(at	n	29)	above	where	Lord	Reid	says:	
																																																								
36	Judgment	of	Yokohama	District	Court	of	14	May	2010,	Hanji	2083-105.		
37	n	35.	
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“A	pension	is	intrinsically	of	a	different	kind	from	wages.	….	wages	are	a	reward	
for	contemporaneous	work	but	that	a	pension	is	the	fruit,	through	insurance,	of	
all	the	money	which	was	set	aside	in	the	past	in	respect	of	his	past	work.	They	
are	different	in	kind.”	But	as	we	will	see	the	Japanese	court	has	also	considered	
this	point	and	decided	that	the	amount	of	life	insurance	proceeds	shall	not	be	
deductible	under	this	rule.	The	Supreme	Court	so	held	in	the	case	where	the	
claimants	claimed	damages	for	the	defendant’s	negligent	accident	that	caused	
loss	of	their	son’s	life.38	The	Court	said	that	life	insurance	proceeds	which	were	
paid	were	of	the	nature	of	consideration	for	the	premium	that	the	deceased	son	
had	paid,	and	it	was	to	be	paid	on	his	death	in	any	event	and	without	regard	to	
the	defendant’s	negligence.		
In	another	case	where	a	drug	chain	brought	an	action	against	the	Tokyo	Electric	
Power	Company	on	the	basis	that	the	accident	of	the	Fukushima	Power	Station	
following	the	Great	Earthquake	(“the	Accident”)	was	caused	by	its	negligence,	
the	claimant	claimed	damages	in	the	sum	of	its	lost	profit	as	a	result	of	closure	of	
five	stores	within	the	region	of	the	Accident.39	However,	evidence	proved	that	
profits	of	the	claimant’s	other	stores	in	Fukushima	prefecture	increased	rapidly	
after	the	Accident.	The	court	found	that	such	increase	of	profit	was	caused	by	the	
Accident	because	people	in	the	region	of	the	Accident	moved	to	other	areas	in	
Fukushima.	Taking	it	into	account,	the	court	deducted	the	amount	equivalent	to	
37.5%	of	the	claimant’s	increased	profit	in	the	other	area	of	Fukushima	from	the	
amount	of	the	lost	profit	claimed.		
	
4.	Analysis	
In	view	of	these	cases,	there	are	some	similarities	between	the	above	rule	of	
benefit	accrued	and	English	rule	of	mitigation.	As	with	part	of	the	principles	
listed	by	Popplewell	J	in	the	New	Flamenco	case,40	under	the	Japanese	rule	(i)	the	
cause	of	benefit	claimed	must	be	the	same	as	the	cause	of	damages,	i.e.,	the	
breach	or	negligence,	(ii)	if	benefit	accrued	from	a	transaction	that	the	non-	
																																																								
38	Judgment	of	Supreme	Court	of	25	September	1964,	Hanji	385-51.	
39	Judgment	of	Sapporo	District	Court	of	18	March	2014,	Hanji	2320-103.	
40	n	27.	Where	eleven	principles	were	set	out.	
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breaching	party	could	have	made	irrespective	of	the	breach,	the	breach	is	not	
sufficiently	causative	of	the	benefit,41	and	(iii)	there	must	also	be	consideration	
of	justice,	fairness	and	public	policy.42		
However,	the	Japanese	rule	is	different	from	English	principles	in	several	points.	
First,	under	Japanese	rule	the	benefit	must	be	of	the	same	nature	as,	and	must	be	
exchangeable	for,	the	loss	claimed,43	while	under	English	law	difference	in	the	
nature	is	merely	a	factor	to	negate	a	causal	link	between	the	loss	and	the	benefit.	
Second,	in	the	case	where	befit	comes	from	the	claimant’s	action	for	mitigation,	
English	rule	requires	a	direct	link	between	the	breach	and	the	benefit,	however,	
in	Japan	it	does	not	seem	to	be	essential	so	long	as	the	benefit	and	the	loss	has	
the	same	nature.44		Above	all,	under	the	Japanese	rule	of	benefit	accrued,	benefit	
does	not	have	to	be	accrued	from	any	steps	of	mitigation	(by	action	or	inaction)	
taken	by	the	claimant.45		
Nonetheless,	in	a	case	like	that	of	the	New	Flamenco,	we	are	of	the	view	that	the	
Japanese	courts	would	reach	the	same	conclusion	as	the	decision	of	the	English	
Court	if	the	same	action	under	the	same	facts	were	brought	in	Japan.	This	is	
because	the	cause	of	the	owners’	benefit	(or	avoidance	of	loss)	in	that	case	was	
merely	an	incidental	change	of	the	economic	and	market	condition.	Such	cause	
was	unrelated	to	the	charterers’	breach,	which	caused	the	owners’	loss	of	profit.	
Moreover,	the	nature	of	the	benefit	(i.e.	the	gain	from	the	timing	of	sale	owing	to	
the	change	in	market	price)	is	different	in	nature	from	damages	claimed	(the	loss	
of	rent	income).		
	
V. CONCLUSION	
It	seems	that	both	legal	regimes,	Japan	and	England	and	Wales	have	a	rich	
history	of	commercial	cases	in	which	the	level	of	damages	to	be	awarded	was	in	
disputes	and	that	both	systems	allow	sufficient	flexibility	to	the	courts	for	the	
																																																								
41	n	38.	
42	n	35.	
43	n	35,	n	36	and	n	38.	
44	n	35.	
45	n	35	and	n	39.	
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development	of	rules	to	provide	sophisticated	and	nuanced	decisions.	It	is	true	
that	in	Japan	there	are	codes	which	proscribe	the	ability	of	the	courts	to	deviate	
and	depart	too	much	from	the	statutory	provision	but	nonetheless	both	systems	
of	law	have	arrived	at	very	similar	conclusions.	Given	the	lack	of	firm	statement	
in	the	English	Supreme	Court’s	decision	in	the	New	Flamenco	there	is	a	
possibility	for	deviation	between	Japan	and	England	and	Wales	and	we	wonder	if	
in	ten	years’	time	the	two	systems	will	maintain	this	close	proximity	of	outcome.	
	
	
	
	
	
	
	
